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·BEFORE THE 

BOARD OF OPTOMETRY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Petition for Penalty ) 
Relief-Petition for Reinstatement of Revoked ) 
License of: ) 

) 
Wyman Chan, 0.0. ) 
5635 Stratford Circle #C46 ) 
Stockton, CA 95207 ) 

) 
Optometrist License No.. 5017, ) 

) 
Respondent. ) ____________________________) 


Agency Case No. 2000-71 

OAH No. 2010040142 

DECISION 


The attached Decision is hereby adopted by the Board of Optometry, Department of 
Consumer Affairs, as its Decision in the above-entitled matter. 

This Decision shall become effective October 27, 2010. 

It is. so ORDERED September 27, 2010. 

.·.·····•.' .:. 

LEE A. GOLDSTEIN, O.D. MPA 
PRESIDENT 
BOARD OF OPTOMETRY 
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License of: 

WYMAN CHAN, O.D., 
Stockton, California 95207 

Surrendered Registration to Practice 
Optometry No. 5017 

Petitioner. 

Case No. 2000-71 

OAH No. 2010040142 

DECISION 

A quorum of the Board of Optometry of the State of California heard this matter in 
Sacramento, California, on July 28, 2010. Administrative Law Judge Stephen J. Smith, 
Office of Administrative Hearings, State of California, presided over the proceedings, but did 
not participate in the making of the Decision. 

Wyman Chan, O.D., appeared and was represented by Craig S. Steinberg, Attorney at 
Law. 

Char Sachson, Deputy Attorney General, Department of Justice, represented the 
People of the State of California. 

The matter was heard in open session. The record was closed, the matter was 
submitted and the Board adjourned to Executive Session, where it deliberated and decided 
the matter. 

FACTUAL FINDINGS 

1. The Board issued Wyman Chan, O.D., (petitioner) Ce1iificate of Registration 
number 5017 (certificate) to practice Optometry in the State of California on July 15, 1968. 
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2. The Board and petitioner entered into a Stipulated Settlement and Disciplinary 
Order effective July 14, 2003, resolving allegations made by the Board against petitioner set 
forth in an Accusation filed against petitioner. 

3. Petitioner agreed as part of the Stipulated Settlement and Disciplinary Order 
that there was a factual and legal basis for imposing discipline upon his certificate. Petitioner 
acknowledged that he engaged in unprofessional conduct with respect to four patients as 
alleged in the accusation; including failing to perform dilated fundus examinations, failing to 
document or obtain health histories, failure to obtain visual acuities for the patients, and 
failing to refer one patient to a physician. 

4. As part of the Stipulated Settlement and Disciplinary Order, petitioner agreed 
to the revocation of his ce1iificate, with a stay of the revocation for a period of three years, 
during which time the petitioner agreed to be placed on three years probation to the Board, 
subject to numerous terms and conditions. Those terms and conditions of probation included 
a 15 day actual suspension, taking and completing 40 hours of continuing education, taking 
and passing a re-examination, having his practice monitored, agreeing to certain restrictions 
of practice, and making payment of costs of investigation and prosecution in the amount of 
$12,461.94. 

5. Petitioner failed in four separate attempts to successfully complete there-
examination condition of his probation. The Board brought a Petition to Revoke Probation 
against petitioner in October 2005, on the grounds that petitioner had violated his probation 
by failing to successfully complete the re-examination condition of probation. 

6. Petitioner entered into another Stipulated Settlement and. Disciplinary Order, 
effective March 10, 2006, with the Board, resolving the allegations in the October 2005 
Petition to Revoke Probation. 

7. The second Stipulated Settlement and Disciplinary Order extended petitioner's 
existing and incomplete probation two years, subject to additional terms and conditions. One 
of those additional terms and conditions included that petitioner pass the clinical portion of 
the National Board of Examiners in Optometry (NBEO) exam within a specified period of 
time. Petitioner agreed that if he should fail to pass the examination and thus comply with 
the re-examination requirement on a timely basis, he would surrender his certificate to the 
Board. Petitioner further agreed that all of the allegations contained in the Accusation and 
Petition to Revoke Probation previously brought against petitioner would be deemed to be 
true, should petitioner seek to reinstate his certificate in the event he ended up surrendering 
the certificate as a result of this term and condition of probation. 

8. Petitioner took the NBEO examination more than once within the required 
time period set forth in the additional probationary conditions. Petitioner failed the 
examinatioi1s. Although petitioner passed some individual components of each clinical 
examination in at least one of the exams, he did not succeeded in passing all of the required 
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components together in any one session, and therefore was not found by the NBEO have 
successfully passed any of the three clinical skills examinations. 

9. Petitioner filed an administrative appeal against the determination by NBEO 
that he failed the April 22, 2006 examination, for the same reasons he attacked the 
examination as unfair and not reflective of his skills and abilities in these proceedings 
(discussed below). The appeal of the examination outcome and petitioner's claims of 
unfairness in the examination itself and in the mam1er in which it was administered to him 
were found by NBEO as lacking merit and his appeal was denied. 

10. Based upon the fact that petitioner failed to comply with the additional term 
and condition of probation requiring him to pass the NBEO examination, the Board sought 
the surrender of petitioner's Certificate. Petitioner surrendered his Certificate and wall and 
pocket certificates to the Board on September 29, 2006. 

11. Petitioner filed a Petition for Reinstatement of his surrendered certificate with 
the Board on October 24, 2008, a little more than two years after the surrender of his 
certificate. Petitioner had previously submitted a Petition for Reinstatement in October 2007, 
which petitioner later withdrew. 

12. It was not disputed that during the period oftime that petitioner was on 
probation to the Board, petitioner complied with all material terms and conditions of his 
probation, with the notable exception of his failure to comply with the re-examination 
condition and his failure to pass the NBEO examination. At the time of his first Petition for 
Reinstatement, it was uncertain whether petitioner had paid all of the cost recovery provision 
of his probation, but it was undisputed that he had paid a portion of it. 

13. In his first Petition for Reinstatement petitioner contended that his Certificate 
should be reinstated because he believed he had corrected the deficiencies that led to the 
disciplinary action. He contended that he was now able to provide a better standard of care 
for his patients. He also contended that his fluency in Cantonese allowed him to provide 
service to a portion of the population in his area where few optometrists were able to serve, 
due to the fact that there is a sizable Cantonese speaking portion of the population in his area. 

14. As of the time of the hearing on his first Petition, petitioner had not been 
regularly employed since surrendering his Ce1iificate. He worked for a brief period of time 
as an enumerator for the United States Census Bureau, and otherwise had volunteered his 
time for various local community activities. 

15. As of the time of his first Petition for Reinstatement, petitioner had completed 
approximately 69 hours of continuing education. He had also been tutored by various 
optometrists in clinical skills and had studied various publications devoted to the practice of 
optometry. 
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16. Petitioner testified during the hearing on his first Petition for Reinstatement 
that he did not agree with the allegations made against him in the initial Accusation that led 
to the first disciplinary action imposed against his Certificate. Petitioner also testified that he 
did not believe the examinations administered to him while he was on probation were fair, 
and he claimed the examinations were not scored fairly. He also testified that he would not 
be agreeable to any restrictions placed on his practice, should his certificate be reinstated. 

17. Petitioner aclmowledged at the hearing on his first Petition for Reinstatement 
that he had not practiced optometry since December 2003. He aclmowledged that 
nevertheless, he still maintained his optometry office and all his equipinent. He admitted that 
signage outside his office on the building that includes his office identified him as an 
optometrist, and that he still has an active telephone line in his office with an answering 
machine message that indicated that he is an optometrist. He also aclmowledged that he was 
still listed in the local Yellow Pages as an optometrist, and that he has not told many ofhis 
long-term patients that he was required to surrender his Certificate or that he is no longer 
permitted to practice optometry. 

18. Petitioner's first Petition for Reinstatement was denied by the Board, effective 
January 28, 2009. The Board found that petitioner failed to meet his burden of proving that 
he was rehabilitated at that time or that cause existed to reinstate his Certificate. 

19. Petitioner filed this instant Second Petition for Reinstatement on February 28, 
2010. 

20. Petitioner appended a lengthy statement to this Petition, enumerating why he 
feels reinstatement ofhis Cetiificate is appropriate and warranted. Petitioner's statement 
paralleled his testimony at the hearing.· It consisted of an attack on the fairness and accuracy 
of the original findings against him in the initial2003 Decision placing him on probation, 
and upon the lack of fairness in the NBEO examinations he was required to take and failed to 
pass that were conditions of his probations. Petitioner also claimed later in his statement to 
have "corrected the deficiencies 1" that led to the disciplinary action, and therefore, he. is able 
to provide a "better up to date standard of care" for his patients. He noted that he takes the 
practice of optometry very seriously, and wants to contribute to the good reputation of the 
profession. He noted that although his practice is not large, he is still able to contribute to the 
practice community. He understands and speaks Cantonese, and enjoys meeting, helping and 
growing with the diversity of patients his city has to offer, and he accepts Medi-Cal patients. 
He observed that he has tried his best to cooperate with the Board throughout the disciplinary 
process, including obtaining the cooperation of a colleague to monitor his practice, taken the 
proficiency examinations, paid $12,461.94 in costs and fines, faithfully filed all his quatierly 
reports, had his office and patient records repeatedly inspected by the Board and completed 
286 hours of continuing education between July 2003 and February 2010. 

= 

1 This is a curious claim, in light of the fact that petitioner has never acknowledged, other than in the Stipulations, 
that there was any factual or legal basis for the original disciplinary action against him, and in fact disputed the 
validity of the factual basis for that action in his testimony during this hearing. 
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21. Petitioner particularly took issue with the April 22, 2006 clinical examination 
he was required to pass, or surrender his license, as briefly referenced above. He claimed the 
examination was "quite unfair." He wrote that he was allowed only one partial attempt to 
pass the Goldman Tonometry test, and claimed that his scores on several skills tested were 
"definitely not commensurate with the actual performance." 

22. Petitioner wrote that since November 2008, he has been tutored in clinical 
skills by Dr. Je1mee Lee of Stockton, and in Goldman Tonometry and non-contact fundus 
examination by Dr. Eldon Risenow and Dr. Sean West of Modesto and in Goldman 
Tonometry and Biomicroscopy by Dr. Robert Felderstein of Stockton. 

23. Petitioner's counsel challenged the Board's authority in the first instance to 
have ordered the petitioner to pass a clinical competency examination as a condition of 
practice on probation and/or as a condition that must be satisfied in order to continue on 
probation or surrender his license. The contention ignores the fact that petitioner was 
represented by counsel at every stage of the proceedings against him, both initially in 
response to the Accusation, and upon the Violation of Probation proceedings, and stipulated 
and agreed to these conditions. Any claim petitioner may have had that the Board was acting 
in excess of its authority in adding the clinical examination conditions as terms of the. 
mutually agreed upon stipulations and Disciplinary Orders has long since been waived. A 
similar fate awaits petitioner's legal claim that petitioner never agreed to be required to 
demonstrate clinical proficiency in skills he had not been trained in and are not commonly 
used. Petitioner's claim that requiring him to demonstrate clinical proficiency in such skills 
was "outside the agreement" is also waived.· The time to raise such objections was at the 
time the conditions were imposed and when it became evident that petitioner was being 
required to demonstrate clinical proficiency in areas outside what he understood he had 
agreed to demonstrate. 

24. Petitioner's claim that it is very difficult for him to learn and demonstrate 
clinical proficiency in skills he was not taught during his education and training, which took 
place in the late 1960s and early 1970s, because he is barred from practicing on live patients 
does present a dilemma. Several times petitioner has requested pern).ission to practice on 
actual patients or volunteers under the supervision of a tutor, but permission has been 
consistently denied. Petitioner contends this prohibition has significantly hampered his 
ability to learn and improve skills required to pass the clinical skills examinations. He points 
out that he has satisfied faithfully every other condition imposed upon him, and in 30 years 
of practice, these disciplinary actions are the only blemishes. Petitioner's claims that the 
patient's civil complaint that was the focus of the first Accusation action against him was 
dropped by the patient, and there never has been any other patient complaint against him in 
all his years of practice were not disputed. 

25. Additionally, petitioner contends he has taken steps to address the Board's 
concerns expressed in the Decision following his First Petition for Reinstatement. He has 
taken his name off the building exterior and changed his telephone message, all in an effort 

! to make ce1iain no one gets the wrong impression that he is still actively practicing. The 
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Yell ow pages advertisement has evidently expired and did not appear in the most recent 
book. 

26. Petitioner finally claims that he does not need to perform Goldman Tonometry 
or dilated fundus examinations in his practice. He contends these tests are uncommon and 
that there are acceptable alternatives to needing to be able to perform these procedures. He 
contends these procedures are more recent developments in optometry, and he was not taught 
how to perform them in school. Thus, he reasons that his failure to pass a skills test on these 
procedures is not indicative of whether he is a safe and competent practitioner in his practice 
as he contemplates it going forward. Any patient who might need Goldman Tonometry or 
dilated fundus examination would be promptly referred to a colleague able to perform these 
tests, and he would consult with the referral optometrist in working out a treatment plan in 
the best interests ofthe patient and the patient's needs. 

27. Dr. Robert Pedersen, an optometrist practicing in Stockton, and President of 
the San Joaquin Optometric Society, has mentored petitioner and tried to help him withhis 
clinical skills directed toward passing the NBEO examinations. Petitioner has frequently 
shadowed Dr. Pedersen, and has tried to train petitioner in Goldman Tonometry, using 
himself as a patient as well as a few volunteers. Dr. Pedersen expressed his opinion that 
petitioner is a safe and competent practitioner who poses no danger to the public if allowed 
to return to active practice. 

28. Petitioner's own testimony regarding the clinical skills testing in the NBEO 
examinations was enlightening. Although he accepted "fault" for his failure to pass certain 
portions, he noted that he was not familiar with the type of slit lamp used in one of the tests, 
and he ran out oftime before he was able to become comfortable with it. It appeared that the 
biggest problem with petitioner's performance in the examinations was time. The tests are 
timed and the requisite clinical skills must be successfully demonstrated within a fixed 
period. Petitioner is slow and deliberate in his practice, and his common complaint was that 
he "ran out of time" before he was able to completethe tests. The skill not demonstrated 
within the requisite time period earns the same "fail" as does the skill fully demonstrated 
within the time period allotted but not competently performed. 

29. Petitioner has not treated a patient since 2003. He is presently unemployed. 
He spends his time involved in several voluntary community service activities, and in 
keeping up with his continuing education and journal reading, as well as shadowing in the 
practices of those willing to have him present, as noted above. In response to questions, 
petitioner confirmed he has modern equipment. He contends he is presently competent to 
treat patients. He has kept his skills current by shadowing, observing and discussing 
treatment of various patients, watching testing and joining in the discussion of results, 
discussing cases with those mentoring him, and through continuing education and journal 
reading. He contends he is "careful all the time." He offered in response to questions about 
his struggle with Goldman Tonometry, that he would treat a patient with non-contact 
tonometry, dilate the patient to check for "floaters," check with biomicroscopy and then refer 
the patient to a colleague if necessary. 
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30. Petitioner's claims have a little merit, but largely lack it. Petitioner's constant 
complaint has been that the examinations that he was to pass to prove he is clinically safe to 
practice are unfair, problematic, and so forth with a variety of additional excuses. There may 
be some merit to some of his complaints, but none in and of themselves are persuasive, and 
all miss the essential point that the Board sought an independent third party assessment and 
acknowledgement of petitioner's clinical skills before permitting him to continue to practice. 
Despite petitioner's alternative approach to work around patients who might need dilated 
fundus examinations or Goldman Tonometry, by using non dilated fundus examination, 
biomicroscopy and referral to a colleague for Goldman Tonometry, this again avoids the 
central issue of petitioner's consistent failure to demonstrate these essential optometric 
clinical skills to an independent third party. The Board takes exception to petitioner's claims 
that skill and ability in performing Goldman Tonometry or dilated fundus examinations is 
collateral and uncommon in a successful daily clinical practice. These skills are essential. 
Petitioner's problem of consistent failure to successfully demonstrate reasonable clinical 
familiarity and competence with these skills has continued to date. 

LEGAL CONCLUSIONS 

1. Government Code section 11522 provides: 

A person whose license has been revoked or suspended may 
petition the agency for reinstatement or reduction of penalty 
after a period of not less than one year has elapsed from the 
effective date of the decision or from the date of the denial of a 
similar petition. The agency shall give notice to the Attorney 
General of the filing of the petition and the Attorney General 
and the petitioner shall be afforded an opportunity to present 
either oral or written argument before the agency itself. The 
agency itself shall decide the petition, and the decision shall 
include the reasons therefor, and any terms and conditions that 
the agency reasonably deems appropriate to impose as a 
condition of reinstatement. This section shall not apply if the 
statutes dealing with the particular agency contain different 
provisions for reinstatement or reduction of penalty. 

2. California Code ofRegulations (CCR), title 16, section 1516, provides: 

[~] ... [~] 

(b) When considering the suspension or revocation of a 
certificate of registration on the grounds that the registrant has 
been convicted of a crime, the Board, in evaluating the 
rehabilitation of such person and his/her present eligibility for a 
license, will consider the following criteria: 
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(1) Nature and severity of the act(s) or offense(s). 

(2) Total criminal record. 

(3) The time that has elapsed since commission of the 
act(s) or offense(s). 

(4) Whether the licensee has complied with any terms of 
parole, probation, restitution or any other sanctions 
lawfully imposed against the licensee. 

(5) If applicable, evidence of expungement proceedings 
pursuant to Section1203.4 of the Penal Code. 

(6) Evidence, if any, of rehabilitation submitted by the 
licensee. 

(c) When considering a petition for reinstatement of a certificate 
of registration under Section 11522 of the Government Code, 
the Board shall evaluate evidence of rehabilitation submitted by 
the petitioner, considering those criteria of rehabilitation 
specified in subsection (b). 

3. Full compliance with all terms and conditions of probation is expected, and 
satisfactory compliance with all required terms and conditions of probation does not 
necessarily constitute rehabilitation. Relief from the requirements of probation generally, 
from any of the individual terms and conditions, or cause for reinstatement is reserved for 
one or a combination of the f9llowing: 

a. 	 Exemplary probationary performance by proof of exceptional compliance with the 
existing terms to date; or 

b. 	 Substantial and compelling evidence of rehabilitation; and/or 

c. 	 Compelling circumstances beyond the control of the petitioner. 

4. The purpose of a disciplinaty proceeding is to afford protection to the public 
upon the rationale that the respect and confidence of the public is merited by eliminating 
from [or preventing the entry or reentty into] the ranlcs of practitioners those who are · 
dishonest, amoral, disreputable, or incompetent. 2 The quality and quantity of proof of 
rehabilitation must be sufficient to overcome the board's former adverse determination. 

2 Fahmy v. Medical Board ofCalifornia (1995) 38 Cal. App.41
" 810, 817. 
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Therefore, the quality and quantity of rehabilitation must be commensurate with the nature 
and gravity of the conduct resulting in the previous disciplinary action. 3 

5. Petitioner contends the Board should "consider alternatives" to continuing the 
revocation of petitioner's certificate. Petitioner contends such "alternCJ.tives" should be 
crafted to both give petitioner a chance to prove his competence, and protect the public at the 
same time. But petitioner failed to offer much in the way of assistance to the Board in 
drafting the specifics of a proposal containing such alternatives and protections, or providing 
the Board with a reasonable proposal containing anything more in the way of reasonable 
assurances of competence and protection for the public beyond petitioner's unsupported 
promises. In light of repeated failures upon opportunities to prove his clinical skills to the 
national examining body, petitioner's unsupported promises of his own safety and 
competence are devoid of substance. Petitioner thus offered the Board nothing substantive in 
support of his proposal for the Board to grasp and implement. In fact, the contention was 
rather vague, and left it entirely to the Board to figure out just what alternatives and 
protections petitioner was suggesting should be implemented. 

6. Petitioner's rehabilitation is incomplete and insufficient to suppmi 
reinstatement. Neve1iheless, the Board offers petitioner here an alternative opportunity to 
obtain and produce the independent assurances of clinical skills, safety and competence it 
formerly sought through previous probationary requirements that petitioner take and 
successfully pass the NBEO clinical skills examination. It will also seek to remove the 
impediment to petitioner obtaining the hands on training he needs in order to learn or 
upgrade the skills he needs to pass the examination. The Order here allows petitioner the 
opportunity to obtain the training needed and prove through an independent third party that 
he has the requisite clinical skills needed to be reinstated with minimmn safety standards for 
the public adequately met. Petitioner must obtain this training at a Board approved and 
recognized optometric institution, or through a Board approved third party 
practitioner/trainer willing to teach and train petitioner and who is willing to ce1iify to the 
Board that petitioner has actually demonstrated to the practitioner/trainer or institution the 
requisite clinical skills to competently and safely practice optometry consistent with current 
standards of care and practice. 

ORDER 

The Petition for Reinstatement of Surrendered Certificate of Wyman Chan, O.D., is 
DENIED. However, the denial shall be STAYED upon the successful completion of the 
requirements and satisfaction of the Conditions Precedent (below) to returning to 
probationary practice set forth below. 

If the Board, upon satisfactory proof made by petitioner that the Conditions Precedent 
have been successfully completed and satisfied according to their terms, the stay ofthe 

3 Housman v. Board ofMedical Examiners (1948) 84 Cal.App.2d 308, 315-316. 
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denial shall take effect, and petitioner shall be admitted to probation for a period of three (3) 
years, during which time petitioner shall be on probation to the Board of Optometry, subject 
to the terms and conditions set forth below. 

If the Board has not ce1iified in writing that the Condition Precedent have been 
successfully completed and satisfied upon presentation of satisfactory proof to the Board 
during the period of two (2) years from the effective date of this Decision, unless the Board, 
for good cause shown in the exclusive discretion of the Board, extends the period, the stay 
shall not lift, and petitioner shall not be admitted to probation, and the probationary 
conditions set forth below shall not take effect, and the denial of this Petition shall become 
permanent. 

Condition Precedent 

1. Clinical Training Program 

Petitioner shall successfully complete a program of Board approved clinical training from a 
Board approved and recognized optometric educational institution of higher learning, or from 
a Board approved clinical instructor. The course of clinical training shall include, but not 
necessarily be limited to, instruction in binocular indirect teclmiques, dilated fundus 
examination and Goldman Tonometry, and any other clinical teclmiques the Board 
determines are required for modern clinical practice and were shown to be lacking in the 
results of the NBEO examinations taken by petitioner. In order to facilitate the training, 
petitioner shall be entitled to use the student exemption from the proscriptions against 
unlicensed practice of optometry for all training conducted under the direct supervision of 
the approved optometric institution of higher learning or any Board approved third party 
instructor/trainer. The Board's designee shall meet with petitioner to outline the training 
requirements and shall provide petitioner clear written guidelines of the Board's expectations 
and minimum requirements for the training, as well as guidance for selection of an institution 
or trainer the Board will approve for the training. 

The clinical training may consist of all or part of the following, in addition to the above 
mentioned skills and procedures; a comprehensive assessment of petitioner's basic clinical 
and cmmnunication skills common to all clinicians; and optometric knowledge, skill and 
judgment pertaining to the practice of optometry, and at minimum, a 40 hour program of 
clinical education in the areas of practice in which petitioner failed in past NBEO 
examinations. Petitioner shall pay all expenses associated with the clinical training program. 

Upon successful completion of the training, the approved clinical trainer or institution shall 
ce1iify to the Board that petitioner meets minimum standards of care in the clinical skills 
identified by the Board at the outset of the training. Upon receipt and acceptance of the 
ce1iification of successful training by the Board, the Board shall so indicate successful 
completion to petitioner in writing. Until petitioner successfully completes the training and 
the trainer or institution has ce1iified that completion to the Board, petitioner may not be 
admitted to probation unless the Board otherwise approves in writing. 
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ADMISSION TO PROBATION 

Upon written notification fi:om the Board to petitioner that he has successfully 
completed the Condition Precedent to admission to probationary practice, the stay of the 
denial of the Petition shall take effect, and petitioner shall be admitted to probation to the 
Board, subject to the following terms and conditions: 

1. Monitored Practice 

Within 30 calendar days of the date petitioner is notified in writing by the Board that he has 
successfully completed the Condition Precedent and has been admitted to probation, 
petitioner shall submit to the Board or its designee for prior approval as a practice monitor, 
the name and qualifications of one or more licensed optometrists whose licenses are valid 
and in good standing. A monitor shall have no prior or current business or personal 
relationship with petitioner, or other relationship that could reasonably be expected to 
compromise the ability of the monitor to render fair and unbiased reports to the Board, 
including but not limited to any form of bartering. The monitor shall be a practitioner with a 
practice similar to petitioner's practice, and must agree to serve as petitioner's monitor. 
Petitioner shall pay all monitoring costs, including any costs imposed by the monitor. 

The Board or its designee shall provide the approved monitor with copies of this and all 
previous Decisions of the Board, Accusation and Petition to Revoke Probation (documents), 
and a proposed monitoring plan. Within 15 calendar days of receipt of the documents and 
the proposed monitoring plan, the monitor shall submit a signed statement that the monitor 
has read the documents of the Board's prior actions, fully understands the role of a monitor, 
and agrees or disagrees with the proposed monitoring plan. If the monitor disagrees with the 
proposed monitoring plan, the monitor shall submit a revised monitoring plan with the signed 
statement. 

Within 60 calendar days of written notice by the Board that petitioner has been admitted to 
probation, and continuing throughout probation, petitioner's practice shall be monitored by 
the approved monitor. Petitioner shall make all records available for ilmnediate inspection 
and copying on the premises by the monitor at all times during business hours and shall 
retain the records for the entire term of probation. 

The monitor(s) shall submit a quarterly written report to the Board or its.designee which 
includes an evaluation of petitioner's performance, indicating the monitor's independent 
assessment of whether petitioner's practices are within current optometric standards of 
practice, and whether petitioner is practicing safely. 

It shall be the sole responsibility of petitioner to ensure that the monitor submits the quarterly 
written reports to the Board or its designee within 1 0 calendar days after the end of the 
preceding quarter. 
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If the monitor resigns or is no longer available, petitioner shall, within 5 calendar days of 
such resignation or unavailability, so advise the Board in writing and submit to the Board or 
its designee, for prior approval, the name and qualifications of a replacement monitor who 
will be assuming that responsibility within 15 calendar days. Ifpetitioner fails to obtain 
approval of a replacement monitor within 60 days of the resignation or unavailability of the 
monitor, petitioner shall be suspended from the practice of optometry until a replacement 
monitor is approved and prepared to assume immediate monitoring responsibility. Petitioner 
shall cease the practice of optometry within 3 calendar days after being so notified by the 
Board or designee. 

Failure to maintain all records, or to make all appropriate records available for immediate 
inspection and copying on the premises, or to comply with this condition as outlined above is 
a violation of probation and may constitute cause for immediate suspension. 

Following the expiration of one half of the probationary period, petitioner may petition for 
the removal of the practice monitor condition. Proof of successful practice monitoring for 
the first eighteen months of probation shall be a condition precedent to granting of the 
Petition. Attestation under oath of the current monitor, that, in the monitor's professional 
opinion, monitoring is no longer required to assure patient safety and accuracy of patient · 
charts and records, shall be prima facie evidence of successful monitoring. 

2. Obey All Laws 

Petitioner shall obey all federal, state and local laws, all rules governing the practice of 
optometry in California and remain in full compliance with any court ordered criminal 
probation, payments, and other orders. 

3. Quarterly Declarations 

Petitioner shall submit quatierly declarations under penalty of perjury on forms provided by 
the Board or its designee, stating whether there has been compliance with all the conditions 
of probation. Petitioner shall submit qumierly declm·ations not later than 10 calendm· days 
after the end of the preceding quarter. 

4. Probation Unit Compliance 

Petitioner shall comply with all directions of the Board's probation unit. Petitioner shall, at 
all times, keep the Board informed of petitioner's business m1d residence addresses. Changes 
of such addresses shall be immediately communicated in writing to the Board or its designee. 

Petitioner shall not engage in the practice of optometry in petitioner's place of residence. 
Petitioner shall maintain a current and renewed California Certificate of Registration. 

Petitioner shall immediately inform the Board or its designee, in writing, of travel to any / 
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areas outside the jurisdiction of California which lasts, or is contemplated to last, more than 
thirty (3 0) calendar days. 

5. Interview with the Division or Designee 

Petitioner shall be available in person for interviews either at petitioner's place of business or 
at the Board'~ office with the Board's designee, upon request, at various intervals and either 
with or without prior notice throughout the term of probation. 

6. Residing or Practicing Out-of-State 

In the event petitioner should leave the State of California to reside or to practice, petitioner 
shall notify the Board or its designee in writing 30 calendar days prior to the dates of 
departure and return. Non-practice is defined as any period of time exceeding thirty calendar 
days in which petitioner is actively engaging in the practice of optometry, as defined in the 
Business and Professions Code. 

All time spent in an intensive training program outside the State of California which has been 
approved by the Board or its designee shall be considered as time spent in the practice of 
optometry within the State. A Board-ordered suspension of practice shall not be considered 
as a period of non-practice, including the period of nonpractice set forth in the Condition 
Precedent to the return to active practice referred to below. Periods of temporary or 
permanent residence or practice outside California will not apply to the reduction of the 
probationary term. Periods of temporary or permanent residence or practice outside 
California will relieve petitioner of the responsibility to comply with the probationary terms 
and conditions with the exception of this condition and the following terms and conditions of 
probation: Obey All Laws; and Probation Compliance. 

Petitioner's Certificate shall be automatically cancelled if petitioner's periods of temporary 
or permanent residence or practice outside California totals two years. However, petitioner's 
Ce1iificate shall not be cancelled as long as petitioner has satisfied the Condition Precedent 
to admission to probation and returning to active practice set forth below and is residing and 
practicing optometry in another state of the United States and is on active probation with the 
optometry licensing authority of that state, in which case the two year period shall begin on 
the date probation is completed or terminated in that state. 

7. Failure to Practice Optometry- California Resident 

In the event petitioner resides in the State of California and for any reason petitioner stops 
practicing optometry in California, after having successfully satisfied the Condition 
Precedent to admission to probation and returning to the active practice of optometry, 
petitioner shall notify the Board or its designee in writing within 3 0 calendar days prior to the 
dates of non-practice and return to practice. Any period of non- practice within California, 
as defined in this condition, will not apply to the reduction of the probationary term and does 
not relieve petitioner of the responsibility to comply with the terms and conditions of 
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probation. Non-practice is defined as any period of time exceeding thirty calendar days in 
which petitioner is not engaging in the active practice of optometry as defined the Business 
and Professions Code. 

All time spent in an intensive training program which has been approved by the Board or its 
designee shall be considered time spent in the practice of optometry. All time prior to 
successful satisfaction of the Condition Precedent to be admitted to probation and return to 
active practice shall not be considered as time not spent in the practice of optometry for the 
purposes of this provision. For purposes of this condition, non-practice due to a Board
ordered suspension or in compliance with any other condition of probation, shall not be 
considered a period of non-practice. 

Petitioner's Certificate shall be automatically cancelled if petitioner resides in California for 
a total of two years after successful completion and notification by the Board that petitioner 
has successfully satisfied the Condition Precedent to admission to probation and return to the 
active practice of optometry, and fails to engage in California in the active practice of 
optometry, as described in the Business and Professions Code. 

8. Education Program 

Within 90 days of the effective date of the written notice from the Board that petitioner is 
admitted to probation following successful satisfaction of the Condition Precedent, and on an 
annual basis thereafter, petitioner shall submit to the Board for its prior approval, an 
educational program or course to be designated by the Board, which shall not be less than 40 
hours per year, for each year of probation. This program shall be in addition to the 
Continuing Optometric Education requirements for re-licensure, and shall be obtained with 
all costs paid by petitioner. Following the completion of each course, the Board or its 
designee may administer an examination to test petitioner's knowledge of the course. 
Petitioner shall provide written proof of attendance in such course or courses as are approved 
by the Board. 

9. Branch Offices 

During the period of probation, petitioner shall be restricted to a single office location, and 
shall be restricted as to the number and location of branch offices which the petitioner may 
operate or in which the petitioner may have any proprietary interest as designated and 
approved in writing by the Board. 

10. Advertising During Probation 

_J 
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Petitioner shall, during the period of probation, prior to any publication or public 
dissemination, submit any and all advertisements of professional services in the field of 
optometry to the Board for prior approval. Such advertisement may be published or 
disseminated to the public only after written approval by the Board. 

11. Probation Monitoring Costs 

Petitioner shall pay the costs associated with probation monitoring each and every year of 
probation, as designated by the Board or its designee, which may be adjusted on an ammal 
basis. Such costs shall be payable to the Board ofOptometly and delivered to the Board's 
designee no later than January 31 of each calendar year. Failure to pay costs within 30 
calendar days ofthe due date is a violation of probation. 

12. Violation ofProbation 

Failure to fully comply with any term or condition of probation is a violation of probation. If 
petitioner violates probation in any respect, the Division, after giving petitioner notice and 
the opportunity to be heard, may revoke probation and reimpose the stayed denial of this 
Petition. If an Accusation, or Petition to Revoke Probation, or an Interim Suspension Order 
is filed against petitioner during probation, the Board shall retain continuing jurisdiction until 
the matter is final, and the period ofprobation shall be extended until the matter is final. 

13. Completion of Probation 

Petitioner shall comply with all financial obligations (e.g., probation costs) not later than 120 
calendar days prior to the completion of probation. Upon successful completion of 
probation, petitioner's Ce1iificate shall be fully restored. 

14. License Surrender 

Following the effective date of this Decision, and admission to probation following written 
notice of successful completion of the Conditions Precedent, if petitioner ceases practicing 
due to retirement, health reasons or is otherwise unable to satisfy the terms and conditions of 
probation, petitioner may request the voluntary surrender of his ce1iificate. The Board 
reserves the right to evaluate petitioner's request and to exercise its discretion whether or not 
to grant the request, or to take any other action deemed appropriate and reasonable under the 
circumstances. Upon formal acceptance of the surrender, petitioner shall, within 15 calendar 
days, deliver his wallet and wall certificate to the Board or its designee and petitioner shall 
cease to practice optometry. Upon the Board's acceptance of such a surrender, petitioner 
will no longer be subject to the terms and conditions of probation. Surrender of petitioner's 

license shall be deemed disciplinary action. If respondent re-applies for a certificate of 
registration, the application shall be treated as a petition for reinstatement of a revoked 
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certificate. 

DATED: September 27, 201 0 

LEE A. GOLDSTEIN, O.D. 
President 
Board of Optometry 
Department of Consumer Affairs 
State of Califomia 
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2009 FEB -4 PM I: 22 BEFORE THE 
BOARD OF OPTOMETRY 

DEPARTMENT OF CONSUMER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter of the Petition for Reinstatement of: 
Case No. 2001-71 

WYMAN CHAN, O.D., 
OAHNo. 2008100872 

Petitioner. 

DECISION· 

This matter was heard by a quorum of the Board of Optometry (Board) on 
November 20, 2008, in Los Angeles. Eric Sawyer, Administrative Law Judge, Office of 
Administrative Hearings, State of California, presided. The record was closed and the matter 

. was submitted for decision, following which the Board met in an executive session and 
decided the matter on the day of the hearing. 

. . 

Wyman Chan.(Petitioner) was present and represented himself. 

Jennifer S. C~dy, Deputy Attorney "Gener~l, Califo~ia Dep~rtment of Justice; 

appeared pursuant to Gove~ent Code section 11522. . 


FACTUAL FINDINGS 

1. On or about July 15, 1968, the Board issued Certificate of Registration 

Number 5017 (certificate) to Petitioner. 


2A. The Board, by Decision and Order effective July 14, 2003, in Case No. 2000
71 (OAH No. N-2002090449), adopted a Stipulated Settlement and Disciplinary Order · 

resolving an accusation that had been brought against Petitioner. 


213. Pursuant to t_he Board's Decision and Order, Petitioner's certificate was 

revoked, with the revocation stayed while Petitioner was placed on three years probation 

under conditions including a 15 day suspension, 40 hours of education, reexamination, 

practice monitoring, practice restriction, and cost recovery in the amount of$12,461.94. 


2C. In the Stipulated Settlement and Disciplinary Order resolving the accusation; 

Respondent agreed that there was a factual basis for discipline against his c_ertificate for 

unprofessional conduct with regard to four patients, including his failing to perform proper 

dilated fundus exams, failing to document or obtain health histories or visual acuities, and 

failing to refer a patient to a physician. 
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3A. Petitioner failed in four separate attempts to successfully complete the· 

reexamination condition of his probation. For that reason, in or about October of 2005, the 

Board brought a petition to revoke Petitioner's probation. · 


3B. The Board, by Decision and Order effective March 10, 2006, in Case No. 
2000-71 (OAH No. N-20051 00203), adopted a Stipulated Settlement and Disciplinary Order 
resolving the petition to revoke probation that had been brought against Petitioner. 

3C. Pursuant to the Board's Decision and Order, Petitioner's probation was 
extended an additional two years under conditions including that he pass the clinical portion 
of the National Board of Examiners in Optometry (NBEO) exam within a requisite time. It 
was further agreed that should Petitioner fail to comply with the reexamination condition on 
a timely basis, he would surrender his certificate to the Board. It was further agreed that all 
allegations contained in the accusation (Which.had been amended by agreement of the parties 
in the Stipulated Settlement and Disciplinary Order described 1n Finding 2A) and petition to 
rev.oke probation previously brought against Petitioner would be deemed as true should 
Petitioner seek to reinstate his certificate in the event that it had been surrendered by him. 

3D. Petitioner failed the NBEO exam that he took within the requisite time frame. 
His administrative appeal of that exam was denied by the NBEO. The Board therefore 
requested Petitioner to surrender his.certificate. On or about September 29,2006, Petitioner 
surrendered to the Board his wall and pocket certificates. 

4. The instant Petition for Reinstatement (petition) was received by the Board on 
October 24, 2008 (a little more than two years after Petitioner surrendered his certificate). . 
Petitioner had previously submitted a similar petition for reinstatement in October of2007, · 
which he later withdrew. 

5. Petitioner had no record of disciplinary action by the Board prior to that 
described above. While on probation with the Board, Petitioner essentially complied with 
the conditions of his probation, except for the reexamination condition discussed abov·e and a 
.few other omissions that were not alleged in the petition to revoke his probation. Although 
Petitioner paid some of the cost recovery, it was not established whether he has paid all of it. 

6. Petitioner contends his certificate should be reinstated because he belie.ves he 
has corrected the deficiencies that led to his discipline described above and he also believes 
he is now able to provide a better standard of care for his patients. He also believes that his 
fluency in tli.e Cantonese dialect of the Chinese language would help the situation in his area 
where few optometrists are able to serve the segmentofthe population that only speak that 
language. 

7. Petitioner has not been regularly employed since surrendering his certificate. 
He worked for a brief period as an enumerator for the United States Census.Bureau, and 
otherwise has volunteered his time for various local community activities. 

·- .. -- .... -·- -- .- ...····- ........ --· ...... ···-·. .... 
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8. · In the past two years, Petitioner has completed approximately 69 hours of 
continuing education, been .tutored by various optometrists in clinical skills and has studied 
various different sources of optometric literature. 

9. Petitioner has taken the NBEO clinical skills.exam three separate times since 
surrendering his license. Although he has passed various individual components of that 
exam in at least one ofthose exams,-he has not passed all of the required components 
together in any one session and therefore did not pass any of the three clinical skills exams. 

10. The petition is supported by the recommendation letters of two optometrists in 
Petitioner's area, Brian D. Tracy, O.D., and Robert Pedersen, O.D. The petition is also 
supported by letters from two of Petitioner's past patients. . 

11. . Petitioner testified that he did not agree with the allegations made against him 
in the iQitial accusation that led to the discipline imposed against his certificate. Petitioner 
also testified that he did not think the .four exams administered to him while he was on 
probation with the Board were. fair and that he thought they were scored unfairly. He also 
testified that he would not be in favor of any restrictions placed on his practice should hi.s 
certificate be reinstated. 

12. Petitioner testified that he has not practiced optometry since December of 
2003. However, he still maintains his optometry office and attendant equipment, with 
signage outside identifying him as an optometrist; he still has a telephone in his office with 
an answering message indicating he is an optometrist; and he is still listed in his local yellow 
pages as an optometrist. Petitioner also testified that he has not disclosed the surrender of his. 
certificate to several ofhis long-time patients. · 

LEGAL CONCLUSIONS 

1. Standard ofReview. The burden in this petition for reinstatement rests with 
Petitioner. (Flanzer v. Board ofDental Examiners (1990) 220 Cal.App.3d 1392, 1398.) The 
standard of proof is clear and convincing evidence to a reasonable certainty. (Hippard v. 
State Bar (1989) 49 Cal. 3d 1 084.) 

2. Jurisdiction. Government Code section 11522 provides that a person whose 
license has been revoked may petition the disciplining agency for reinstatement of that 
license after a period of not less than one year has elapsed from the effective date of the 
discipline. This statute applies in this case because the statutes dealing with the Board do not 
contain any different provisions for reinstatement. (Gov. Code, § 11522.) However, 
California Code ofRegulations, title 16, section 1516 provides certain criteria to be 
evaluated when considering a petition for reinstatement under Government Code section 
11522 (most of which is related to cases where the petitioner had been previously convicted 
of a crime), including evaluating "evidence ofrehabilitation submitted by the petitioner ..·.." 

~ 
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3. Disposition. Petitioner failed to meet his burden of establishing by ,clear and 
convincing evidence that cause exists to reinstate his certificate. As demonstrated by his 
failure in three recent attempts to pass the NBEO clinical skills exam, Petitioner has not 
remedied the deficiencies in his clinical optometric skills that ultimately led to the surrender 
ofhis license. The evidence ofrehabilitation submitted by Petitioner is substantially 
outweighed by that fact as well; even with all the continuing education, tutoring and 
optometric literature consumed ·by him, Petitioner is still unable to demonstrate his 
competency by passing a clinical skills exam. This situation indicates to the Board that, at 
this time, Petitioner cannot be trusted to render safe and competent optometric care to the 
public. Moreover, Petitioner did not demonstrate during the hearing an attitude consistent 
with satisfactory rehabilitation, in that he refused to accept responsibility for his past failures 
and instead blamed others. The Board is also concerned with the potential of Petitioner 
holding himself out to the public as a practicing optometrist, in that he maintains his office, 
signage, telephone answering system and advertising in a way that sends out a deceiving 
message to the public that he is still available to render optometric services. Under these 
circumstances, it was established that the order below is warranted to protect the public 
health, safety and welfare. (Factual Findings 1 ~ 12.) 

ORDER 

The petition for reinstate of Wyman Chan is denied; 

IT IS SO ORDERED. J'his Decision shall be effective 01/Gl-<6 /~~. 

Dated: 0 thtj).Bfi'J, 

4 
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BEFORE THE 

BOARD OF OPTOMETRY 


DEPARTMENT OF CONSUMER AFFAIRS 

STATE OF CALIFORNIA 


--··
In the Matter of the Accusation Against: ) Agency Case No. 2000-71 

) 
) OAH No. N2005 1 00203 

Wyman Gene Chan, O.D. } 
5635 Stratford Circle, Suite 46 ) 
Stockton, ·cA 95207. ) 

) 
Respondent. ) 

DECISION 

The attached Stipulated Settlement and Disciplinary· Order is hereby adopted by the 

Board of Optometry as its Decision in the above-entitled matter. 


This Decision shall becqme effective March 1 0, 2006. . 


It is so ORDERED February 9, 2006 


~.D. 

PRESIDENT 
BOARD 0 F OPTOMETRY 

___J 
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BILL LOCKYER, Attorney General 
of the State of California 

ELENA L ALMANZO, State BarNo. 131058 
Deputy Attorney General 

California Department ofJustice 
1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916) 322-5524 
Facsimile: (916) 327-8643 

Attorneys for Complainant ...,..··

BEFORE THE 

STATE BOARD OF OPTOMETRY 


DEPARTMENT OF CONSUMER AFFAIRS 

·STATE OF CALIFORNIA 


In the Matter ofthe Accusation and Petition to Case No. 2000-71 
Revoke Probation Against: 

OAHNo. N2005100203 
Wyman Gene Chan · 

STIPULATED SETTLEMENT AND 
Respondent. DISCIPLINARY ORDER 

IT IS' HEREBY STIPULATED AND AGREED by and between the parties in this 

proceeding that the following matters are true: 

PARTIES 

1. Taryn Smith (Complainant) is the Execut1ve Officer of the State Board of 

Optometry. She brought this action solely in her official capacity ~dis represented in this 

matter. by Bill .Lockyer, Attorney General of the State of California, by Elena L. Almanza, 

DeputY Attorney General. . 

2. Wyman Gene Chan (Respondent) is represented in this proceeding by 

attorneys Patricia Tweedy and Glenn Holley, whose addn:iss is 2001 I Street, Sacramento, CA 

95814 

3. On or about July 15, 1968, the State Board ofOptometry issued Cc:rtificate 

ofRegistration Number 5017 to Wyman Gene Chan (Respondent). The certificate will expire 

·:.viarch 31, 2 006, unless renewed. 
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4. The Accusation and Petition to Revoke Probation in case number 2000-71 

..., 
:; was filed before the State Board of Optometry (Board), Department of Consumer Affairs, and is 

currently pending agairist Respondent. The Accusation and Peti.tion to Revoke Probation and all 

other statutorily required documents were properly served on Respondent Respondent timely 

4 

filed his Notice ofDefense contesting the Accusation and Petition to Revoke Probation. A copy 6 

of the Accusation and Petition to Revoke Probation in Case No. 2000-71 are attached 7 

' respectively as exhibits A and B and are incorporated herein by reference.8 

ADVISEMENT AND WAIVERS 9 

5. Respondent has carefully read, fully discussed with counsel, and 

understands the charges and allegations in the Accusation and Petition to Revoke Probation in11 

case number 2000-71. Respondent also has carefully read, fully discussed with counsel, and 

13 

12 

understands the effects ofthis Stipulated Settlement and Disciplinary Order. 

. 14 6. Respondent is fully aware ofhis legal rights in this matter; including the 

right to a hearing on the charges and allegations ·in the Petition for Reduction ofPenalty; the right 

16 to be represente~ by counsel, at his own expense; the right to confront and cross-examine the 

17 witnesses against him; the ri~t to present evidence and to testify on his own behalf; the right to 

18 the issuance of subpoenas to compel the attendance ofwitnesses and the production of 

19 docmnents; the right to reconsideration and court rev]ew ofan adverse decision; and all other 

rights accorded by the California Administrative Procedure Act and other applicable laws. 

21 7. Respondent voluntarily, knowingly, and intelligently waives and gives up 

2:2 each and every right set forth above. 

23v CULPABILITY 


:24 
 8. Respondent without making specific admissions agrees that a factual basis 

exists for the purpose of imposing dis.cipline. He further agrees that in any future disciplinary 

26 proceeding the facts alleged in the Accusation and Petition to Revoke Probation in Case No. 

,.... 2000-71 shall be deemed admitted. 

"8 ! 9. Respondent lll1derstands that by signing this stipulation he enables the 
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Board to issue this disciplinary order without further process. 


CONTINGENCY 


10. Th-is stipulation shall be subject to approval by the State Boa:rd of 


Optometry. Respondent understands and agrees that counsel for Complainant and the staffof 


the State Board of Optometry may communicate directly with the Board regarding this 

stipulation, without notice to or participation by Respondent or his counsel. By signing the 

·.-.... 
stipulation, Respondent understands and agrees that he may not withdraw his agreement or seek 

i 

to rescind the stipulation prior to the time the Board considers and acts upon it. If the Board fails 

to adopt this stipulation as its Decision and Order, the Stipulated Surrender and Disciplinary 

Order shall be ofno force or effect, except for this paragraph, it shall be inadmissible in any legal 

action between the parties, and the Board shall I;lO.t be disqualified from further action by having 

considered this matter. 

. 11. The parties understand and agree that facsirr.rile copies of this Stipulated 
. . . 
Settlement and Disciplinary Order, including facsimile signatures thereto, shall have the same 

force and effect as fue originals. 

12. In consideration of fue foregoing admissions and stipulations, the parties 


agree that the (Board) may, without further notice or formal proceeding, issue and enter the 


following Order: 


ORDER 

IT IS HEREBY ORDERED that the revocation of Certificate ofRegistration 

number 5017 issued to Respondent Wyman Gene Chan is reimposed, and probation shall be 

extended for a period of two (2) yenrs on the following terms tind conditions of probation: 

Each condition ~fprobation contained herein is a separate and distinct condition. 

If any condition of th:is Order, or any application thereof, is declared unenforceable in part, or to 

any extent, the remainder of this Qrder, and all other applications thereof, shall not be affec1ed. 

Each condition of this Order, and all other applications thereof, shall not be affected. Each 

condition of this order shall separately be valid and enforceable to the fullest extent permitted by 

· law. 
WC075 
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1. Respondent shall take and pass the clinical portion of the exam provided by the 
' 

National Board ofExaminers in Optometry offered in April of2006. Respondent shall orJy'be 

scored on the following skills of the NBEO exam: Station 1:: sections 1 Case History/Patient 

Communication, 2. Near Cover Test & Extraocular Motility Evaluation, 3. Pupil Testing; Stition 

2: sections 6. Biomicroscopy, 7. qoldmann Applanation Tonometry; Station 3·:· sections 10. 

Retinoscopy, 11. Distance Subjective Refraction, 12. Accomodation Testing, 13. Heterophoria 

and Vergence Testing at Near; Statio~ S:sections 16. Binocular InCfuect Opthalmoscopy, 17. 
I 

Non-Contract Fundus Lens Evaluation, 18. Soft Contact Lens Insertion, Evaluation, and 

Removal, 19. Rigid Gas Permeable Contact Lens Insertion, Evaluation and Removal. 

2. If respondent fails to take or pass;the .clinical portioR of the exam as described 

above in paragraph 1, respondent agrees to the surrender ofbis Certificate ofRegistration 

Number 5017 and to conditions A through 7. If respondent passes the clinical portions described 

~bove in paragraph 1 of the exam offered by the National Board of Examiners in Optometry in 

April of 200?, conditions numbers 8-20 shall apply. 

3. Respondent agrees to execute an authorization for the release of a certified copy 

ofhis scoring sheets for the April exam to the California Board of Optometry. 

4. Respondent further agre:es that the surrender of Respondent's Certificate of 

Registration to practice optometry and the acceptance of the surrendered license by the Board 

shall constitute the imposition of discipline against Respondent. This stipulation constitutes a 

record of the discipline and shall become a part ofRespondent's license history with the Board. 

5. Respondent further agrees that he shall lose all rights and privileges as an 

optometrist in. California as of the effective date of the Board1s Decision and Order. 

6. Respondent shall cause to be delivered to the Board both his wail and 

pocket license certificate of Registration to practice optometry within thirty days ofbeing 

notified of a failed exam. 

7. Respondent fully understands and agrees that ifhe ever files an application 

for licensure or a petit.ion for reinstatement in the State of California, the Board shall treat it as a 
I 

"'8 ! petition for reinstatement. Respondent must comply with all the laws, regulations and -
i 
i i 
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procedures for reinstatement of a revoked license in effect at the ~ime the pe6tion is filed, and all 


of the charges and allegations· contained in Accusation and Petition to Revoke Probation number 


2000-71 shall be de~med to ·be true, correct and admitted by Resp;ndent when the Board 


determines whether to grant or deny the petition. 


8. Obey all laws: Respondent shall obey all federal and state and local laws. A 

full and detailed account of any and all violations ofl~w shall be reported by the respondent to 

the Board. in writing within seventy-two (72) heurs of occurrence. ·.~To permit monitoring of 

compliance with this condition, respondent shall submit completed fingerprint forms and. 

fingerprint fees within 45 days of the effective date ofthe decision, unless previously submitted 

as part ofthe licensure application process. 

Criminal Court O:tders: Ifrespondent ~s under criminal court order, including 

probation or parole, and the ~rder is violated, this shall be deemed a violation of these probation 

conditions, and may result :in the filing of an accusation and/er petition to revok.e probation. 

9. Comply with the Board's Probation Program: Respondent shall fully comply 

wit~ the conditions ofthe Probation Program as set forth by the Board herein and shall cooperate 

with representatives of the Board in its monitoring and investigation of the respondent's 

compliance with the Board's Probation Program as set forth herein. Respondent shall inform the 

Board in writing within no more than 15 days. of any address change and shall at all times 

maintain an active, current license status with the Board including during any period of 

suspension. 

Respondent shall comply with the Board's probation surveillance program, 


including but not limited tci, allowing acGess to the Respondent's optometric practice and patient 


records upon request of the J?oard or its agents. 


Upon successful.completion of probation, respondent's license shall be fully 


restored. 


10. Report in Person: Respondent, during the period of probation, shall appear in 


person at interviews/meetings as directed by the Board or its designated representatives. 

I 
' 11. Residency, Practice, or licensure outsid_e of state: Periods of residency or 

.J 
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practice as an optometrist outside of California shall not apply toward the reduction of this 

2 probation tir,ne period. Respondent's probation is tolled, if and ,when he resides outside of 

3 California. The respondent must provide written notice to the Board within 15 days ofany 

4 change of residency or practice o'utside the state, and within 30 days prior to re-establishing 

.5 residency or returning to practice in this state. 


6 
 Respondent shall provide a list of all states and territories where he or she has . 

7 ever been licensed as an optometrist. Respondent shall further pro::i!de information regarding the 
1 

8 status of each license and any changes in such license status during the term ofprobation. 

9 Respondent sh;11l inform the Board if he applies for or obtains a new optometry license during 

10 the period ofprobation. 


11 
 12. Submit Written Reports: Respondent shall, during the period ofprobation, 

12 submit or cause to be submitted quarterly written reports/ declarations and verifications of 

13 actions undeq)enalty ofperjury, as required by the Board. These quarterly ,reports/declarations 

14. shall contain statements relative to respondent's compliance with all of the conditions of the 

15 Board's Probation Program. Respondent shall inunediate!y execute all release of informatiOii' 

16 forms as may be required by the Board or its representatives. 


17 
 Respondent shall provide a copy of this decision to the optometric regulatory 

18 agency in every state and territory in which he has an optometry license. 

19 13. Function as an Optometrist: Respondent, during the period ofprobation, shall 

20 engage in the practice of optometry in California for a minimum of 2~ hours per week for 6 

21 consecutive months or as determined by the Board. 


22 
 For purposes of compliance with this section, "engage in the practice of 

23 optometry'' may include, when approved by the Board, volunteer work as an optometrist, or work 

24 in any non-direct patient care position that requires licensure as an optometrist. 

If respondent has not complied with this condition during the probational"'] term. 

26 and the respondent has presented sufficient documentation ofhis good faith efforts to comply 

..,- I with this condition. and if no other condition has been violated, the Board in irs discretion, may.. , I 
I 

28 1 grant an extension of the respondent's probation period up to one year without further heanng in _j _ 
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1 . order to comply with this condi6on. I?uring the one year extension, ali original conditions of 
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26 

probation shall apply. 

14. ~mployment Approval and Reporting Requirem.ents: Respondent shall 

obtain prior approval from the Board before commencing or con6nuing in the practice of 

optometry. Respondent shall cause to be submitted to the Board any available performance 

evaluations and· other employment related reports as an optometrist upon the request of the 

Board; 
J 

Ifworking as an employee, Respond~nt shall provide a copy of this decision to his 

employer and immediate supervisors.prior to the commencement of the practice of optometry. 

In addition the above, respondent shall notify the Board in writing within seventy

two(72) hours after he obtains any optometric employment. Respondent shall notify the Board 

. in writing within seventy-two(72) hours after he is terminated or· separated, regardless of cause, 

from any optometric employment with a full explanation of the circumstances surrounding the 

termination or separation. 

15.. Respondent's level ofsupervision shall be the following: 

Moderate- The individual providing supervision and/or collaborationis in the. 

patient care unit or :in any other work setting at least half the hours Respondent works. 

Respondent shall practice only under the direct supervision of an optometrist in 

good standing (no current discipline)'with the Board of Optometry. 

16. Employment Limitations: Respondent shall not work in any health care 

setting us a supervisor of optometrists. The Board may additionally restrict respondent from 

supervising technicians and/ or unlicensed assistive personnel on a case-by-case basis. 

Respondent shall not work as a facultymemberin an approved school of 

optometry or as an instructor in aBoard approved continuing educ~tion program. 

lfRespondent is working or intends to work in excess of40 hours per week, the 

Board may request documentation to determine whether there should be restrictions on the hours 

_,·;'": I of work. 

17.Complete Optometry Course(s). Respondent, at his own expense, shall em~ll _281 we o7s 
I 7 
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and successfullycomplete 50 hours of continuing education wi~in 18 months of the effective 

date ofthis decision. The continui~g education shall be in addition to the continuing education 

required for licensure. 

Respondent shall obtain prior approval from the Board before enrolling in the 

continuing education courses. Respondent shall submit to the Board the original transcripts or 

certificates of completion for the above required course(s). The Board shall return the original 

documents to Respondent after photocopying them for its records 

18. Cost Recovery. Respondent shall pay to the Board costs associated with its 

investigation and enforcement pursuant to Business and Professions Code section 125.3 in the 

amount of$3,000. Respondent shall be permitted to pay these costs in a payment plan approved 

by the Board, with payments to .be completed no later than three months prior to the end ofthe 

probation term. 

IfRespondent has not complied with this condition during the probationary tenn, 

and Respondent has presented sufficient documentation ofhis good faith efforts to comply with 

this condition, and ifno other condi6ons have been ':'iolated, the Board, in its discretion, may 

grant an extension .of Respondent's probation period up to one year without further hearing in 

order to comply with this condition. During the one year extension, all original conditio11-s of 

probation w.ill apply. 

19. Violation ofProbation. IfRespondent violates the conditions ofhis 

probation, the Board after giving Respondent notice and an opportunity to be heard, may set 

aside the stay order and impose the stayed discipline revocation ofRespondent's license. 

If during the period of probation, an accusation or petition to revoke probation has 

been filed against Respondent's license or the Attorney General's Office has been requested to 

prepare an accusation or petition to revoke probation against Respondent's li~ense, the 

probationary period shall auromatic:1lly be extended and shall not expire until the accusation or 

petition has been acted upon by the Board. 

20. License Surrender. During Respondent's term ofprobation, ifhe ceases I 
practicing due to retirement, heaith reasons or is otherwise unable to satisfy the conditions of . lI ~ 

we oso.. 
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probation, Respondent may surrender his license to the Board. The Board reserves the right to 

evaluate Respondent's request and to exercise its discretion whether to grant the request, ·or to 

take any other action deemed appropriate and reasonable under the circumstances, without 

further hearing. Upon formal acceptance ofthe tendered license and wall certificate, Respondent 

will no ·longer be subject to the conditions .of probation. 

Surrender ofRespondent's license during the period ofprobat:ion shall be 

considered a disciplinary action and shall become a part ofRespondent's license history with the 
i 

Board, An optometrist whose license has been surrendered may petition the Board for 

reinstatement no sooner than one year from the effective date of the disciplinary decision. 

ACCEPTANCE 
. . 

I ha,ve carefully read the above Stipulated Surrender ofLicense '!Tid Order and 

have fully discussed it with my attorneys, Patricia Tweedy and Glenn Holley. I understand the 

stipulation and the effect it will have on my Optometrist. I enter into this Stipulated Surrender of 

License an~ Order voluntarily, knowingly, and intelligently, and agree to be bound by the 

Decision and Order of the State Board of Optometry. 

DATED: -\ - I01- dG 

Respondent 

I have read and fully discussed with Respondent Wyman Gene Chan the terms 

and conditions and other matters contained in this Stipulated Settlement and Disciplinary Order. 

I approve its form and content. 

DATED: I-; tJ ..:.t?G 

I 

9 we oa1 
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. ENDORSEMENT 

The foregoing Stipulated Surrender of License and Order is hereby respectfully 

submitted for consideration by the State Board of Optometry of the Department of Consumer 

Affairs. 

I/; 7 I orr
DATED: 

BILL LOCKYER, Attorney General 
of the State of California 

Attorneys for Complainant 

DOJ Mam:rJD: SA2005100036 

3stipulation chan.wpd 
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BILL LOCKYER, Attorney General 
ofthe State ofCalifornia 

ELENA L. ALMANZO, State Bar No. 131058 
Deputy Attorney General 

California Department ofJustice 
1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916) 322-5524 
Facsimile: (916) 327.:8643 

Attorneys for Complainant 

BEFORE THE 

STATE BOARD OF OPTOMETRY 


DEPARTMENT OF CONSUMERAFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Petition to Revoke Probation Case No. 2000 71 
Against: 

WYMAN GENE CHAN 
PETITION TO REVOKE 

Respondent. PROBATION 

Complainant alleges: 

PARTIES 

L Taryn Smith (Complainant) brings this Petition to Revoke Probation solely 

in her official capacity as the Executive Officer ofthe Board of Optometry, Department of 

Consumer Affairs .. 

2. On or about July 15, 1968, the State Board of Optometry issued Certificate 

ofRegistration Number 5017 to Wyman Gene Chan (Respondent). The certificate will expire 

March 31, 2006, unless renewed. On or about March 4, 1998, Wyman Gene Chan became 

certified to utilize Theraputic Pharmaceutical Agents~ 

3. Effective July 14, 2003, in the disciplinary action entitled/n the Matter of 
·~ 

the Accusation Against Wyman Gene Chan, Case Number 2000-71, the Board revoked his 

license. The revocation was stayed and Respondent was placed on probation for three(3) years 

on terms and conditions including condition number nine which follows: 

Ill 
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"Within 60 days of the effective date of this decision or within some other time as 

prescribed in writing by the board, Respondent shall take and pass an oral or written 

exam, in a subject to be administered by the board or its designee. If Respondent fails 

this examination, Respondent must take and pass a re-examination as approved by the 

board.· The waiting period between repeat examinations shall at six month intervals until 

success is achieved. The Respondent shall pay the cost of any such examination. 

Respondent shall not practice optometry until Respondent has passed the required 

· examination and has been so notified by the Board iri writing. Failure to pass the 

required examination no later than 1bo days prior to the termination date ofprobation 

shall constitute a violation ofprobation." 

4. Respondent has failed to comply with the following terms and conditions 

ofhis probation, the violation ofany.one ofwhich, in and of itself, constitutes a sufficient basis 

upon which to revoke Respondent's probation and Certificate to Practice Optometry. 

5. Section 125.3 of the Code provides, in pertinent part, that the Board 

may request the administrative law judge to direct a licentiate found to have committed a 

violation or violations ofthe licensing act to pay a sum not to exceed the reasonable costs of the 

investigation and enforcement of the case. 

FIRST CAUSE TO REVOKE PROBATION 

(Failure to Pass Examination) 

6. Respondent has failed to take and pass an examination as required by 

condition nine ofhis probation. The circumsta:rlces follow: 

A. On or about September 11, 2003, respondent was administered a safety 

arid skills examination at the University of California at Berkeley School of Optometry which is 

given to second and third year optometry students to determine their level of skill and safety. 

Respondent failed the exam in the following areas: 

1. he performed the Goldmann Tonometry exam below the standard and the 

test was stopped in the interest ofpatient safety; 

/// 
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he failed to fasten the tonometry prism in place causing the metal ring to 

come into contact with the patient's cornea; 

3. he failed to use the cobalt filter; 

4. he tried to force the slit lamp up to the patient's eye risking contactwith 

the patient's cornea; and 

5. the non-fundus lens evaluation was halted for patient safety due to 

·.respondent's holding the lens up to the eye such that it would come into contact with the eye. 

B. On or about March 18, 2004, respondent was administered a safety and 

skills examination at the University of California at Berkeley School of Optometry which is 

given to ·second and third year optometry students to determine their level of skill and safety: 

Respondent failed the exam in the following areas: 

1. 

2. 

acceptable views;· 

3. 

16 · procedure. 

c. 


he failed all sections ofthe entry level proficiency exam; . 

in the binocular indirect ophthalmoscopy he was unable to obtain 

in Goldmann Tonometry he lacked skills to operate the exam in a saf~ 

On or about September 24, 2004, respondent was administered a safety 

and skills examination at the University of California at Berkeley School of Optometry which is 

given to second and third year optometry students to determine their level of skill and safety. 

Respondent failed the exam in the following areas: 

1. in vergence testing, re~pondent hit a patient in the face with a near point 

rod;

2. the Goldmann Tonometry portion of the exam was halted twice in the 

interest ofpatient safety in that he had a tendency to over-applanate the cornea during the 

adjustment ofthe slit lamp and used excessive force; and 

3. in the non-contact fundus lens evaluation, he placed the lens on the eye in 

contact with the cornea. 

Ill 
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D. On or about March 18, 2004, r~.spondentwa.s administer~d a safety and 
. ) ' . . 

skills examination at the University of California at Berkeley School ofOptometry which is 

given to second and third year optometry students to determine their level of skill and safety. 

Respondent failed the exam. 

E. Respondent was scheduled to take part III (clinical skills and patient care) 

of the National Board ofExaminers in Optometry Examination in August of2005. Respondent 

failed to take the August Exam. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein 

alleged, and that foUowing the hearing, the State Board of Optometry issue a decision: 

1. Revoking the probation that was granted bythe Board of Optometry :ln 

case number 2000-17 and imposing the disciplinary order that was stayed thereby revoking 

Certificate ofRegistration No. 5017 issued to Wyman Gene'. Chan. 

2. Ordering Wyman Gene. Chan to pay the State Board ofOptometry the 

reasonable costsofthe investigation and enforcement ofthis case, pursuant to Business and· 

Professions Code section 125.3; 

3.. Taking such other and further action as deemed necessary and proper. 

DATED: october 31, 2005 

\ 


·~~.~TARYN v . 

Executive Officer 
State Board ofOptometry 
Dep<Utment of Consumer Affairs 
State of California 
Complainant 

SA200510Q036 
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BEFORE THE 

BOARD OF OPTOMETRY 


DEPARTIVJENT OF CONSU:tvffiR AFFAIRS 

STATE OF CALIFORNIA 


In the Matter of the Accusation ) No. 200071 

Against: ) 


) OAH No. N-2002090449 

Wyman Gene Chan · ) 


) 

. Respondent. ) 

DECISION AND ORDER 

The attached Stipulated Settlement and Disciplinary Order is hereby adopted by the Board of · 
Optometry, Department of Consumer Affairs, as its decision in this matter. 

This Decision shall become effective July 14.2003. 

It is so ORDERED June 14. 2003. 

·~ 
"Pi!EANDEio.D.PRESIDENT 


BOARD OF OPTOMETRY 


WC059 




...., 
I BILL LOCKYER, Attorney General 


of the Stare of.Califomia 

2 
 ELENAL. ALMANZO, StateBarNo. 131058 


Deputy Attomey General 

3 
 Calif'Ot!'ia Depa='t!llent of Justice 


1300 I Street, Suite 125 

4 
 P.O. :Sox 944255 

Sacramento. CA 94244-2550 

5 
 Telephone:· (916) 322-5524 


Facsimile: (916) .327-8643 

6 

Aitomeys for Complainant
7 

BEFORE THE 
BOARD OF OPTO.l'rillTRY 

DEPARTMENT O:F CONSUNIER AFFAIRS 
STATE OF CALIFORNIA 

In the Matter ofthe Accus::~.timt Against: Case No. 2000 71 
11 


... WYMAN GE1'-t"'E CHAN 
 OAH No. N-2002090449 
12 


Respondent. 
 STIPt~TEDSETTLEMENTAND
13 DISCIPLINARY ORD.E:R 

14 

1s 
16 IT IS HEREBY STIPULATED AND AGREED by and ben-veen !he parties to the 

17 above-entitled proceedings that the follov.ing matters are true; 

18 PAR1IBS 

19 1. Kar~n L. Ollinger (Complall1ant) was the Execu~ive Office~· of the Board 

20 of Optometry. She brought tb:is action solely in her official capacity and is represented in this 

21 matter by Bill Lockyer, Attorney Gm1cral ofthe State of CaJiion;ia, by Elena L. Ah:nanzo, 

22 Deputy Arto:ney General. 

23 2. Respondent Wyman Chan (Respondent) :is represented i.ri. this proceeding 

24 by attorney Robert B. Zaro, whose address is Law Offices of Robert B. Zaro, 915 L Street., 

25 Suite 1240, Sacramento, CA 95814. 

26 3. On or about July 15, 196S, the Board ofOptomerry issued Certificate of 

1i Registrdtion Number 5017 to Wymm-1 Gene Chan, O.. D. (Respondent). ·The Certificate of 

28 /1/ 
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·Registration was in full force and effect at all relevant times to the charges brought herein mr.d 


v.-ill e;qJire on Marcb 31, 2002, unless renewed . 


1 4. Accusarion )io. 2000 71 was 11led bdore the Board of OptO!l!etry (Board) , 

!Department of Coruum.er Affairs, and is currently pending against Respondent. The Accusation 
I 

and all other statutorily required documents were properly served on Respondent CID June 3, 

2002. Respondent timely filed his Kotice of Defense contesting the Ac~;:usation. A copy of 

Accusation No. 2000 71 is attached as exhlbtt A and ir.corporated herein by reference. 

ADVISEMEI'IJ. Ai"'.l) W.AIV"ERS 

5. Respondent has carefully read, fully discussed with counsel, :md 


understanc.ls tl1e charges and allegations in Accusa.tion No. 2000 71. Respoo.a~nt has also 


carefully read, fu.Hy discussed with counsel, and underst£lllds the effec1s o~thiE Stipulat~d 


Senlem.ent and Disciplinary Order. 


6. Respondent is fully aware ofhis le_g.a.l rights in this· matter, including tlfe 

right to a hearing on the charges and allegations in the Ac;cu.sa.tion; the right to be represented by 

couusel at his own expense; the right to confront and cross·examine the witnesses against him; 

the right to present evidence and to testify on his own behalf; the right to the issuance of 

subpoenas to compel the at[enda.nce ofwimesses and the production of documents; the right to 

reconsideration and court review ofan adverse decision; and :all other rights accorded by tho 

California Admjnistrative Procedure Act and oth~ applicable laws. 

7. Respondent volUJltarily, knowingly, and intelligently wah·es 9lld gh-es up 

each and every right set forth above. 

8. The parties agree thai the Accusation in Case Number 200C 71 shall be 

:amended as follows: r 
' ' 

A. 	Respondent is subject to disciplinary action pur.suwi to section 3109 i~ that h..;: iailed · ·1 
. I 

to perform a dila:ed fundus exam on patient B.O. 	 ! 
-	 I 

B. Respondent is subject lo disciplinary action under secti•)!l. 3090 and Title 16 CaUfomia I 
I 

Code ofRcg1!lations section 1510 in that when respondent treated patiems O.G. and P.C:. I 
I 

2 
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respondent wa.s professionally ineffici:mt lllld was g1.tilty of unprofessional conduct by failing to 

doctunent or obtain a.healtb. history and failed to provide a diagnosis and d.ocumertt visual 

acuiti~s. 

CULPABILITY 

9. Respondent, \Vithout making specjfic admissions, stipulates that there is a 

factual basis for the imposition ofdiscipJine based upon the totality of the matters alleged ·in the 

accusation as ameuded,. Respondent further agrees that in any fi.t~e disCiplinary proceeding the 

allegations iD Accusation No. 2000 71 shall be deemed admitted . 

10. ·:Respondent agrees that his Certificate ofRegistration is subject to 


discipline and be agre:;s to be bound by the Board of Optometry (Board) 's:imposition of 


· discipline as set forth in the Disciplin.ary Order below. 

RESERVATION 

11 . The admission.o; made by Respondent herein arc oo.ly for the purposes of 

this proceeding, or any other proceedings in which the Board of Optometry or othGl' professional 

lic.ensing agency is involved, and shall not be admissible in any other cri:m.inal or civil 

proceeding. 

CONTINGENCV 

·12. This stipulation shall be subject to approval by tbe :Soard of Optometry. 

Respondent understands and agrees that counsel.for Complainant and the s.taffof the Board of 

Optometry may communicate dkectly with the Board regarding this stipulation and scttl:m.ent, 

without notice to or participation by Respondent or his counsel. By signing the stipulation. 
' 

RespoJ1dent understands and agrees that he may not withdraw his agreement or seek to rescind · 

the stipulation -prior ·to the time the Board considers and acts upon it Ifthe Board fails to adopt 
' 

tb.ls 3tipulation as its Decis10n and Order, the Stipulated Settlement and Djscipl:inary Order sbaU 

be ofno force or effect, .except for this paragraph, it shall be inadmissible~? any legal action 

between the pnrties, and the Board shall not be disquslified from :fi.trther action by havLug 

considered this matter. 

13. The parties understand a:nd agree that facsimile copies of this Stipulated 

3 
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Sett1ement and .Disciplinary Order., inclt.lding tacsinille signatures thereto, shall have the same 

force and effect as the.originals. 

14. In consideration of the foregoing admissions ami stipulations, the parties 

agree that the Board may, without filrther notice or formal.proceoding, issu~ and enter the 

followiug Disciplinary Order: 

DISCIPLINARY ORDER 

IT lS HEREBY ORDERED that Certiiicate ofRegistration Number 5017 issued 

to Respondent Wyman Chan is revoked. However, the revocation is sr.ayed and Respondent is 

placed on probation for three (3 Jyears on the follow]ng terms and ccm.ditions; 

1. ·Actual Suspension. Certificate of Registration number 5017 issued to 


Respondent Wyman Cha:n js suspended for a period of 15 (:fifteen) days. · 


2. Obey All Laws. Respondent shall obey all federal, state aod loeallaw:;, 


and all rules governing the practice ofoptometry in California. 


Cooperate wiih Probaiion Sllrvtillance. Respondent shall co~lywith 

the boa:rd's probation surveillance program; includmg but not limited to allowmg access to the 

probationer's optometric practice(s) :md patient records upon request ofthe board orits agent. 

4. Tolling of Probation IfRespondent Moves Out-of-state. The period of 

probation shall no~ tllll during the time Respondent is residing or practicing outside the 

jurisdiction ofCalifornia. If, during probation, Respondent moves out of the jurisdiction of 

California to reside or practice elsewhere, Respondent is required to immediately notify the board 

in \vriti.ng of the date of departure, and the date ofrerum, ifany. 

5. Completion of Probation. Upon successful completion ofptobation, 

Rcspo11de:u.t's certificate wiH be fully restore~. 

6. Violation of Probation. IfRespondent ·violates probation in any respect, 

rhc board, after giving Respondent notice and opportunity Lobe heard, ma.y revoke probation and 

carry out the disciplinary order that was stayed. Ifan accusation or petition to revoke probatlon is . 

·filed against R~pond.ent during probation, the board shall have contin~ing jurisdiction until the 

matter is final, md the period of probation shall be extended tmtil the matter is fina1. 
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7. Lens Prescriptions • Maintain Records. Respondenr shal1111aintain a. 

record of all lens prescriptions dispensed or administered by Respondent during probatio~ 

showing aU the fullow:i11g: lith-:: name and aqdress of the patient .2) the date. 3'1 tha price ofti::!.e 
I 
I 41 services and goods involved in the prescription, and 4) the visual impmmJ.ent idemm~d for which 

sj the prescription was furnished. 
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Respondent shall keep these records in a separate .file or ledger, in chronological 

order. and shalJ .make them available for :inspection and copying by the board or its designee, 

upon request. 

8. . Education Course. Within 90 day.s'ofthe e±Iective date ofthis decision, 

:md on au annual basis thereafter, Respondent shall submit to the board. for its prior approval .an 

educational program or course 10 be designated by the board, which shall not be less than 40 

hours per year, for Emch year ofprobation. This prograii:J. shall be in addition to the Cominujng 

Optometric Education requirements fone-licensure, and sh2il be obtained ·with all com being 

paid by Respondent. Following the completion ofeach cou..~e. the board or its designee may 

administer an examinaLion to test :Respondents knowledge ofthe course. R~spondent shall 

provide \..'ritten proofof att~ndance ·in such course or courses as are approved by the board. 

9. Reexamination. Within 60 days of the effective date ofthis decision, or. 

'"i.thin some other time as prescribed in ·.vri.ting by the board, Respondont shall take and pass an 

oral or 'Written exam, in a .subject to be designated and administered by the board or :its designee. 

IfResp&rtdent fails this examination, Respondent must take and pass a re-examination as 

approved by the board. The waiting period between repeat examinations shall be at six month 

interva!s until succcs s is achieved. The Respondent shall pay the cost .of an.y such examination. 

Respondent shall noi practice optometry until Respondent has passed the Tequired 

examination and has been so notified by the board in writfug. Failure to pass the required 

examination no later than 100 days prior to the termination date of probation shall constitu.te a 

violat!on ofprobation. 

10. '!\-fonitoring. WitrJn 30 days of the efi'ectlve date of this decislon, 

Respondent shall submit to the board for its prior approval a plan ofpractice tn which 
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Respondent's practice shall be mol1itored by another optometrist, >vho shall provide periodic 

reports to the board ...\ny cost for such monitor..ng shall be pa1d by Respondent. 

11. Practice Restriction. Dur:i:1g the p~riod ofprobatioo. the Respondent 

shall be restricfed to practice at his office located at 5635 Statford Circle, Suite 46, Stochion, 

California 9520i unless he obtains prior approval from the board to practice:: at another location. 

12. Cost Recovery. Respondent shaU reimburse the Board its costs in the 

am.oUil.t of $12,461.94 within two years ofthe effective date of the Board's decision .. Failtt.'"l': to 

r~imburse the Board's cost of.its :investigation and prosecution shall constitute a violation of the 

probation.· 

ACCE:P.TANCE 

I have carefully read the above Stipulated Settlement and Di$ciplinary Order and 

have fully discussed it with my attorney, Robert B. Zaro. I understand the stipulation and the 

effect it will have on my Certificate of Registration Number 5017 lenter into this Stipulated 

Settlement and Disdplina.ry Order voluntarily, knowingly, and intelligently, and agree to be 

bound by the Decision and Order of the Board of Optometry. 

DATED: S,--/7--~-s . 

-p~W
WYMAN CHA.i\t 
Respondent 

1 have read and fully discu.Ssed with Respondent Wyman Chan the temis .and 

conditions and other mntters contained in the above Stipulated Settlement and pisciplinary 

.Ordr:r. I approve its form m1d content. 

DATED: ·:() i3/0s 
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:ffi'.;TIORSEY1ENT 

The forezoing Stipulated Settlem:mt and Disci:Plinary Order is hereby respectfully 

submitted for consideration by the B_oard of Optometry ofthe Department of Consumer Affairs. 

DATED: 

EILL LOCKYER An:orney General 
ofthl!: State of California - 

Attorneys for Complmnant 
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I BILL LOCKYER, Attorney General 
ofthe State of California · 

ELENAL. ALMANZO, State BarNo. 131058 
Deputy Attorney General · · 

California Department of Justice 
1300 I Street, Suite 125 
P.O. Box 944255 
Sacramento, CA 94244-2550 
Telephone: (916) 322-5524 
Facsimile: (916) 327-8643 

Attorneys for ~omplainant 

BEFORE THE 

BOARD OF OPTOl\1ETRY 


DEPARTMENT OF CONSUMER AFFAIRS 

.STATE OF CALIFORNIA 


CaseNo. 2000 71 .In the Matter of the Accusation Against: 

WYMAN GENE CHAN, O.D. 
WYMAN GENE CHAN; O.D. 
5635 Stratford Circle, Suite 46 ACCUSATION 
Stockton, CA 95207 

Certificate ofRegistration No. 5017 

Respondent 

Complainant alleges: 


PARTIES 


1. Karen L. Ollinger (Complainant) brings this Accusation solely in her 

official capacity as. the Executive Officer ofthe Board of Optometry, Department of Consumer 

Affairs. 

2. On or about July 15, 1968, the Board of Optometry issued Certificate of 

Registration.Number 5017 to Wyman Gene Chan, O.D., Wyman Gene Chan, O.D. (Respondent). 

The Certificate ofRegistration was in full force and effect at all times r~levant to the ch8{ges 

brought herein and will expire on March 31, 2 002, unless renewed. 

JURJSDICTION 

3. This Accusation is brought before the Board of Optometry (Board), under 

the authority of the following sections ofthe Business and Professions Code (Code). 

1 
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4. Section 3090 of the Code states, in pertinent part, that the certificate of 

registration of any person may be revoked or suspended for a fixed period by the Board for any of 

the following: 

(a) Violating or attempting to violate, directly or indirectly, or assisting in or 

abetting the violation, of or conspiring to violate, any provision of Chapter 7 (commencing 

with Section 3000) of the Business and Professions Code or of the rules and regulations 

adopted by the Board; 

. (b) Unprofessional conduct; 

(c) Gross ignorance; 

(d) Inefficiency in his or her profession. 

5. Section 3109 of the Code states, in pertinent part that it shall be 

unprofessional conduct to fail to refer a patient to an appropriate physician where an examination 

ofthe eyes indicates a substantiallikelihoo4 ofany pathology which requires the attention of the 

appropriate physician. 

6. · Title 16, California Code ofRegulations, section 1510, provides in 

pertinent part that mef:ficiency in the profession is indicated_ by the failure to use, or the lack of 

proficiency in the use ofthe ophthalnioscope, the retinoscope, the ophthalmometer (or 

Keratometer), tonometer, biomicroscope, any one of the modem refracting instruments such as 

the phoroptor, refractor, etc., or the phorometer-trial frame containing phoria 'and duction 

measuring elements or a multicelled trial frame, trial lenses, and.prisms, in the conduct of an 

ocular examination; the failure to make and keep an accurate record of findings; lack of 

familiarity with, or neglect to use, a tangent screen or perimeter or campimeter; and the' failure to 

make a careful record of findings when the need of the information these instruments afford is 

definitely indicated. 

7. Section 125.3 of the Code provides, in pertinent part, that the Board may 

request the administrative law judge to direct a licentiate found to have committed a violation or 

violations of the licensing act to pay a sum not to exceed the reasonable costs of the investigation 

and enforcement of the case. 
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FIRST CAUSE FOR DISCIPLINE1 

8. Respondent has subjected his license to discipline under section 3090 and 

3 

2 

Title 16, California· Code ofRegulations, section 1510 in that when respondent treated patient 

4 J.T. he was guilty ofunprofessional conduct and was professionally inefficient in the following 

areas: 

A. From approximately January 17, 1995 to October 5, 1998, respondent6 

failed to obtain and/or document general health history and ocular history for patient J.T .. Said7 

.8 failure to obtain a general health history and ocular history constitutes unprofessional conduct. 

9 Respondent's failure to document a general health history and ocular history constitutes . . 

professional inefficiency. 

11 B. From approximately Janua.rY 17, 1995 to October 5, 1998, respondent 

12 failed to perform an assessment ofvisual acuity and/or document an assessment of visual acuity 

13 for patient J. T. Said failure to perfonn an assessment ofvisual acuity constitutes unprofessional 

14· conduct. Respondent's failure to document an assessment ofvisual acuity constitutes 

professional inefficiency. 

16 c. From approximately January 17,1995 to October 5, 1998, when 

17 respondent treated patient J.T, respondent failed to perfonn a neurologic;:tl assessment and or 

18 document the performance of a neurological assessment. Said failure to perform an neurological 

19 assessment constitutes unprofessional conduct. Respondent's failure to document the 

performance of a neurological assessment constitutes p7ofessional inefficiency. 

21 D. From approximately January 17,,1995 to October 5, 1998, when 

22 respondent treated patient J.T, respondent failed to perform a dilated fundus examination. Said 

23 failure to perform a dilated ftmdus examination constitli.tes.unprofessional conduct. 

24 Respondent's failure to document the _performance of a. dilated ftmdus examination constitutes 

professional inefficiency .. 
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SECOND CAUSE FOR DISCIPLINE 

9. Respondent is subject to disciplinary action under section 3109 for 

unprofessional conduct in that respondent failed to refer patient J.T. to a physician. The 

circumstances follow: 

A. During the entire period when respondent treated J.T. respondent failed to 

perform an examination ofthe peripheral retina or to refer J.T. to a physican who could perfonn such 

examination. 

B. On or about June 6, 1998, J.T. reported that respondent discussed a "yellowish 

fluid like substance around the retina area". However, respondent failed to refer J.T. to a physician 

to perform an examination ofJ.T's retina. 

PRAYER 

WHEREFORE, Complainant requests that a hearing be held on the matters herein 

alleged, and that following the hearing, the Board of Optometry issue a decision: . . 
1. Revoking or suspending Certificate ofRegistration Number 5017, issued to 

Wyman Gene Chan, O.D.; 

2. Ordering Wyman Gene Chan, O.J?. to pay the Board of Optometry the 

reasonable costs of the investigation and enforcement of this case, pursuant to Business and 

Professions Code section 125.3; 

3. Taking such other and further action as deemed necessary and proper. 

DATED: May 21, 2002 

LOLL1NGR ~~ 
Executive Officer 
Board ofOptometry 
Department of Consumer Affairs 
State of California 
Complainant 
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